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COUNTY JAIL AS A NUISANCE. REMEDY OF ADJACENT PROPERTY 

OWNERS. 

The right of adjacent property owners to obtain relief either 
by an action at law, for damages, or in equity, by restraint 
through an injunction, as for a nuisance, for injuries to their 
property caused by the erection and maintenance of a county jail, 
is expressly denied as against the county. The point was recently 
passed upon by the Appellate Court of Indiana, in the case of 
Pritchett v. Board of Commissioners of Knox County et al, 85 
N. E. 32. In this case, complainant had owned the south half of 
a certain residence lot in the town of Vincennes, for a number 
of years prior to 1901. In that year the county commissioners 
began negotiations looking to the purchase of the north half of 
that lot for jail purposes, whereupon complainant promptly gave 
notice that its use for such a purpose would be a nuisance as to 
her property, and would render it unfit for use as a residence, but 
the commissioners disregarded the protest and proceeded with 
the erection of a jail. The complainant charged that the jail has 
since been maintained in such a manner as seriously annoys and 
affects the use of her residence; that from the second floor of 
the said jail the prisoners, sometimes insane persons, may be 
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seen from the windows of her home, that these prisoners often 
call to herself and members of her family, expose themselves in 
nude and indecent conditions at these windows, and in general, 
render her home uninhabitable. The county commissioners, the 
sheriff and jailor, are named as co-defendants, they being charged 
jointly, but not severally, with the damage which results to com- 
plainant's property and her use of it. 

In holding that there can be no recovery against the county, or 
the commissioners as officers of the county, the court seems to 
follow the general rule prevailing in the United States, that when 
an act is done by a subdivision of the state in the exercise of its 
governmental functions, such as the building of a jail — the duty 
of erecting and maintaining a suitable jail being laid by law upon 
each county — neither the inconvenience caused by the erection, 
or by the maintenance, gives a cause of action against the county, 
the jail being erected with reasonable care and maintained so as 
not to cause unnecessary inconvenience. 

There can be no question that the location of a. jail in any 
portion of a thickly settled county will cause inconvenience to 
adjoining property owners, and in most cases will also cause the 
property to materially deteriorate in value. Although a jail is 
not a desirable institution in the immediate neighborhood of one's 
home or property, still it must be built somewhere, and the dis- 
cretion of the commissioners in selecting the site is not a matter 
open to review by the courts. High on Injunctions, Sect. 1270. 
The special damage in such a case is incident to what the general 
interest of the community requires and becomes damnum absque 
injuria. Burwell v. Commissioners, 93 N. C. 73. If these com- 
missioners have abused this discretion or acted arbitrarily or 
capriciously, the people have their remedy by electing other com- 
missioners at the next election, but the individual has no relief. 

Nor will an action lie against the county for the inconvenience 
or annoyance that arises from the conduct of the jail. The point 
has been expressly adjudicated. "A county is not liable for the 
nuisance arising from the conduct of a jail." Wehn v. Gage 
County Com'rs. 5 Neb. 494 ; 25 American Reporter, 1497. 

The conduct of the county in maintaining a jail which becomes 
a nuisance to others is not subject to the restraint of a court of 
equity.- The county should provide proper buildings and officials 
and do its best to minimize the injuries that flow from the conduct 
of the jail, and when it has done this, there is no remedy. If the 
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act is required to be done by law, it is a defense to a bill in equity 
to enjoin the doing of it. Wood on Nuisances, Sect. 753 ; Trans- 
portation Company v. Chicago et al, 99 U. S. 635. The com- 
plainant therefore can have no relief against the county, either 
at law or in equity, unless some remedy is expressly given him 
by statute. It has often been held that when an act authorized by 
the legislature, acting within its constitutional powers, is done by 
a corporation with due care and in good faith, the corporation 
is not liable to persons injured by the act in an action for trespass, 
nuisance, etc., but the remedy, if there is any, is that provided by 
statute. If the thing done is within the statute it is clear that no 
compensation can be afforded for any damages sustained thereby, 
except so far as the statute itself has provided it. and this is 
clear, on the legal presumption, that the act creating the damage 
must be a lawful act. See Marshall on Corporations, Sect. 109. 

Although a county has been held liable for a nuisance arising 
from the conduct of a market, that is more properly an act done 
by the county on its private side, while the erection and main- 
tenance of a jail is clearly an act done by the county on its public 
side. 

The county is one of the instrumentalities of government and 
exercises governmental functions. It is organized to give effect 
to the great principle of local self-government which forms such 
an important element of English and American liberty, and which 
is, indeed, the vitalizing and preserving element of constitutional 
freedom. "The care of county prisons is committed to the county 
officers in order to enable the county to discharge its duties as a 
governmental subdivision. The governmental power under which 
the care and control of prisons fall is the great one commonly 
called 'police power.' In caring for prisons, a county exercises 
part of this great power by virtue of delegation by the legislature 
to it, and it is no more liable for the wrongful or negligent acts 
of the officers in immediate charge of the prison than is the state 
for the tortious conduct of officers placed in charge of the prisons 
controlled by it." White v. Board, 129 Ind. 396; 28 N. E. 846. 

The only remaining ground to be considered is whether the 
rendering of adjoining property unfit for use by the establishment 
of the jail is not such a "taking" as to be within constitutional pro- 
visions protecting private property against public taking without 
due compensation. While this has been held true in some states 
in the case of quasi-public corporations, it is not true in the case 
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of a county. "Acts done in the proper exercise of governmental 
powers and not directly encroaching upon private property, al- 
though the consequence may impair its use, are not such a taking 
within the meaning of the constitutional provision forbidding the 
taking of private property for public purposes without due com- 
pensation." Cooky's Constitutional Limitations, p. 542 and note. 
Are complainants in such a case entirely remediless ? It would 
seem not. The statute making it the duty of the board of county 
commissioners to erect a jail does not carry with it authority to 
so manage it as to create a nuisance, in the sense of injuries that 
do not necessarily flow from its proper use as a public function. 
But in such a case, the excessive acts are chargeable to the officers 
individually, and not to the corporation, called the county. In a 
proper case, if the sheriff or jailor did not use all the powers at 
their command in a reasonable effort to keep down the con- 
sequential injuries as much as possible, they might become per- 
sonally liable in damages to the persons specially affected. If they 
show that they have used in good faith all the facilities at their 
command, they would have a good defense, otherwise not. The 
commissioners, in a proper case, after due notice, might also be- 
come liable if they persisted in retaining in office men notoriously 
unfit to discharge their duties. See Board, etc. v. Allman, 142 Ind. 
573. Nor would it be necessary that there be any actual invasion of 
the complainant's property, a cutting off of light, or noxious odors. 
The shouting and cursing of the prisoners, their exposing them- 
selves in view of the complainant's windows, no doubt affected 
her right of "privacy," a right which, while not recognized by Sir 
William Blackstone, springs from natural law, and which com- 
mentators of civil law claim has always existed. For a full dis- 
cussion of this right, see Pavesch v. New England Life Ins. Co., 
122 Ga. 194, 69 L. R. A. 101 ; also 3rd Mich. Law Review, 559. 

INTERPRETATION OF "PURE FOOD" STATUTES — INTENT AS AN 
ELEMENT OF OFFENSE. 

In view of the efforts being made by state legislatures to protect 
their respective communities from deception in the purchase of 
food, it is gratifying to note that the trend of judicial decision in 
interpreting these acts is such that the real legislative intent is 
placed in operation. In Groife v. State, 85 N. E. (Ind.) 769, de- 
cided in October, 1908, the defendant was convicted of the sale 
of oleomargarine for dairy butter. The conviction was under a 



